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sherE oF NEt.l YoRK
STATE TAX COMI{ISSIO}I

In the Matter of the Petitlon

of

HARVEY W. & BEATRICE MORTIMER

For a Redetemination of a l}eficl.ency or
a Refund e6 Personal Ineome
Taxes under Article(s) 22 of the
?ax Law foi the (Vear(s) I96L

AFPIDAVIT OF MAIII}TC
OF IIOTICE OT DECISIOI{
BY (CERTTFTED) lrAlr',

State of l{ew York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the llepartrnent of Taxation and Finance, over 18 years of

agel and that on the 9th day of ,fanuary t L9 74, she served the within

Notice of llecision (or Determination) by (certtfied) maLl upon Harvey W. &

Beatrice Mortimer (representatlve of) the petitioner in the wlthin

proeeedLngr by enclosLng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows. Mr. & Mrs. Ilarvey W. Mortimer
109 Alexander Avenue
Montclair, New ,Jersey O7O43

and by depostting sane errclosed in a postpaid properly addressed r+rapper ln a

(post office or offlcial deposltoty) under the exclusive care and custody of

the llnited States Pogt 0fflce Department withln the State of New York.

That deponent further says that the sald addressee ie the (representatl.ve

of) petttl.oner herel.n and that the address set forth on said wrapper ls the lact

known address of the (representatlve of the) petftioner.

Sworn to before rne thls

rh
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STATE OF NEtr' YORK
STATE TAX COM}IISSION

In the l,fatter of the Petition

of

IIARVEY W. & BEATRICE MORTIMER

:
For a Redeterrnination of a DeflcLency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax Law for the (year(s) 1961 !

ATTIOAVIT OF MAITIilC
OF NOTICE OF DECISION
BY (CERTTFTED) t{Arr

State of New York
Gounty of Albany

Martha Funaro , bel.ng duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 9th day of January , L9 74, she served the wlthin

llotice of Decieion (or Deterninatton) by (certifted) maLl ripon J. Michael Brandt,C.p.A

(representatlve of) the petitloner in the wlthin

proceedingp by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: J. Michael Brandt, C.p.A.

i:* $::* fr:i"$:,n 10017
and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Poet Offlce Departrnent withln the State of ilew York.

firat deponent firrther says that the said addressee ie the (representatl.ve

of) petttl.oner herein and that the address set forth on said wrapper ls the last

known address of the (representatl.ve of the) petltioner,

Sworn before neto

day o f J

thls



STATE OF NEW YOBK

STATE TAX COifrrilSStON
!4afio A. Proeaccino,
)$XIIOQEXXIC {XIA!{Q(- pn e s rber r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

hc .

ce :  Pe t i t i one r , s
Law Bureau

ilrilnlf 0r ltta

k. I XFrr errry |l. brlLrc
l.o9 ffrndm lonlrr
tortotrlsr lr rilcrry OtO{t

htt E. & Irl. lbrElnl

Please take notice of the Drcl|til
of the State Tax Commission enctosba herewith.

Please take further notice that pursuant to
section (s) ItO of the Tax Law, any
proceeding in court to revien^r an adverse deci-
sion must be commenced within I fb|llfu
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any other matter relative
h_ereto may be addressed to the undersigned.
Itrese wil l  be referred, to the proper pirty for
reply .

Very truly yours,

OF TAXATION AND FINANCE
BUILDING 9, ROOI2I4A

STATE CAIPUS
ALEAIifY, t{. Y. t22t€

AREA CODE 518

457 -2655 ,6 ,7

Htrfir Albany, New York

a/l I L,t n /' ,41,/ t^-///Z U/r-tA-l-
' /  

/  " / r -

llgnl O. Irldft
HEARING OFFICER

Representative

ttltt ?At corartttlor

l l l i rxc urr i  
-

EO fARD nOOX

3ECRETAIV t0
cf l rar tsrd

lDotttt vot t TEPLY To
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

HARVEY W. and BEATRICE MORTIMER

for a Redetermination of a Deficiency
or for Refund of Personal Ineome Taxes
under Art icle 22 of the Tax Law for
the Year  1961.

DECISION

nonresident, who

allocate that income.

Harvey W. and Beatrice Mortimer f i led a petit ion for the rede-

termination of a deficiency dated Apri l  13, L965, in the amount of

$638 .58  p lus  i n te res t  o f  $LL4 .79  fo r  a  to ta l  o f  $753 .37  i n  pe rsona l

income tax under Art icle 22 of the Tax Law for ttre year 196I.

In l ieu of a hearing, the petit ion has been submitted on the

basis of the f i le of the Income Tax Bureau. The petit ioner is

represented by J .  Michael  Brandt ,  c .P.A.

Said f i le has been duly examined and considered.

ISSUE

The primary issue

receives income from a

in this case is whether a

law firm in New York, can

FINDI}TGS OF FACT

1. Petit ioners are residents of Montclair, New ,Tersey and non-

residents of New York.

2. Petit ioner, Harvey W. Mortimer, is an attorney admitted to

practice in New York State and registered to practice before the

United States Patent Off ice. He is a partner in the law f irm of

Darby & Darby with offices at 405 Lexington Avenue, New York City.

3. The law f irm of Darby & Darby is located at 405 Lexington

Avenue, New York City. AII of i ts partners, (but not Mr. Mortimer)

were admitted to practice in the Distr ict of Columbia. None of
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STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, R@II2I4A

STATE CAIPUS
ALB lrlY, t{. Y. t22t6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

fitrilr A1bany, New York

ttrtt tlr corartltlot

rrlrrrc uxri 
-

EO:ARO ROOK

3ECtgTAtY tO
co|.rar33rq

AOOtCtr Vo{t i€PLV TO

STAT'E TAX COf\frilSStON
l-{afio A. Preqaccino,
)GIOX[GEXXSmXr0IQa- pn e s rb ex r

A .  B R U C E  M A N L E Y

H I L T O N  K O E R N E R

rilrnnrl 9r 19?a

k. I XElr hrrtlr f. brt,Lra
f00 fhnts &rmrp
h@lrltr ;t dtsr?f O?Ott

hrr I|r. & Fr. Stlrrrr
Please take notice of the D|!!t.gQl
of the State Tax Commission-encfoiEa herewith.

Please take further notice that pursuant to

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoncerning any ottrer matter relative
h,ereto may be addressed. to the undersigned.
I 'hese wil l  be referred to the proper party for
reply .

Verlf truly yours,

Sec t i on (s )  l t 0
proceeding in court to
sion must be commenced
from the date of this

B :c .

of the Tax Law, any
revienr an adverse deci-
within a frilrhr

not ice.

T,"Z/YuAfr
I[9r!. o. Irldft
HEARING OFFICER

Pet i t ioner '
Law Bureau

Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

HARVEY W. and BEATRICE MORTIMER

for a Red,etermination of a Deficiency
or for Refund. of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year  1961.

DECISTON

Harvey W. and Beatrice Mortimer f i led a petit ion for the rede-

termination of a deficiency dated Apri l  13, L965, in the amount of

$638 .58  p lus  i n te res t  o f  $114 .79  fo r  a  to ta l  o f  $753 .37  i n  pe rsona l

income tax under Art icle 22 of the Tax Law for the year 1961.

In l ieu of a hearing, the petit ion has been submitted on the

basis of the f i le of the Income Tax Bureau. The petit ioner is

represented by J .  Michael  Brandt ,  C.P.A.

Said f i le has been duly examined and considered.

ISSUE

Itre primary issue in this case is whether a nonresident, who

receives income from a law firm in New York, can allocate that income.

FINDINGS OF FACT

1. Petit ioners are residents of Montclair, New Jersey and non-

residents of New York.

2. Petit ioner, Harvey W. I4ort imer, is an attorney admitted to

practice in New York State and registered to practice before the

United States Patent Off ice. He is a partner in Lhe law f irm of

Darby & Darby with offices at 405 Lexington Avenue, New York City.

3- fhe law firm of Darby & Darby is located at 405 Lexington

Avenue, New York City. Al l  of i ts partners, (but not Mr. Mortimer)

\^rere admitted to practice in the Distr ict of Columbia. None of
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t-hem were admitted Lo practice in New ilersey. Thre firm is registered

to practice before the United States Patent Off ice. Ttre practice

of the f irm is exclusively confined to patents, trademarks, copy-

rights, trade practices, anti-trust and unfair competit ion. Much

of the f irms work involves f i l ing, arguing, and prosecuting patent,

applications before the patent off ice, which does not necessari ly

require membership in the bar of any state. Other work involved

ttre l i t igat, ion of patent matters in Federal Courts al l  over the

Uni ted States-

Lit,igat,ion of taxpayer and his law firm is exclusively in

Federal Courts. Less than IO% of the Federal l i t igation is in

Federal- Courts located in New York. Every partner in the firm

vrorks a great deal of t ime outside of New York on l i t igation and

patent prosecution. Frequent tr ips to the patent off ice in

Washington, D.C. are made by al l  partners of the f irm. It  is

estimated that approximately one-fourth of the f irms total net

income in 1961 was actually earned out of New York, about 22% of

the t ime of al l  the partners of the f irm is spent outside 
' the

State of New York.

4. Petitioners filed a New York nonresident return strowing

Mr. Mortimer's partnership income allocated on the basis of days

worked inside and outside of New York. Etre deficiency notice in

effect denies any al location of income on the basis that the

partnership does not maintain an off ice outside of New York.

5. I lrere is no evidence in this case that either ivlr.  Mortimer

of the law f irm carries on business from any f ixed location in

another jurisdict ion or that any income tax was paid to another

ju r i sd i c t i on .
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6. Itre issues herein were bef ore the

application by Mr. Mortimer under Art icle

wi th  respect  to  t t re  years 1950 and 1951.

against Mr. Mortimer.

DATED: Albany, New York

January 9, L974

Commission in an

16 of the Tax Law

ThaL case was decided

CONCI,USIONS OF I,AW

Ttre deficiency is found to be correct and is due together

with such interest as may be computed under section 684 of the

fax Law.

SIATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


